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Excerpts from the Madras Law Journal: 1967,  

Year: Nineteen Hundred and Sixty Seven  

 

 

Section 488 of the Criminal Procedure code and the rights of women 

An Unruly Horse 
 

The legislators of Haryana have expressed the view that Parliament did wrong to 

enact the Hindu Succession Act. Whether or not this expression of opinion is justified, 

and whether any alternate to the present law of intestate succession can be expected to 

demand general acceptance, the fact remains that Indian Legislatures and Indian 

Judges have been leaning over backwards ever since Independence to give better 

rights to women 

 

Leaning over backwards is a pose likely to lead to a fall. Excessive favouring of 

women will lead surely to a reaction. Sentimentality and Sentimentalism have had 

their fling: for how long with this go on? There is an element of un reality and fantasy 

in the whole affair, especially in the context of matrimonial causes, which gives 

ground for anxiety, and the unhealthy situation is well demonstrated by Ammukutty 

amma Ponnamma V. Nellakantan Nair. This is a decision of a single judge (Mr. 

Justice M. U. Issac) but it covers a considerable area of law and makes an important 

continuation to our knowledge of sub section (3) of section 488 of the criminal 

procedure code of as amended by the statute of 1949. (Ref Note 1 at end of file) 

 

The case is a case between person governed by the Travancore Nayar Act, 1100 M.E., 

but the principles in question are universal and the learned judge rightly considered 

and in fact followed, in respect of the principal contested issue of law, cases from 

Bombay, Madras and Mysore amongst others. 

 

The facts are not thrashed out as thoroughly as one would have wished, but the 

following is the summary of what appears to have happened, so far as the lower court 

determined. The Husband married the petitioner in 1948 while he was in the army. He 

came home on leave in April 1949 and found her in her home (presumably a 

Marumakkattayam tarawad) and asked him to accompany him to the matrimonial 

home, which she refused to do. The reasons are nowhere disclosed, and no effort is 

made to justify the wife's conduct. It is left for us to believe that she had deserted her 

husband and there is no please, let alone evidence, to rebut the presumption raised in 

the bare statement of events. She was backed up in her refusal by her relations. The 

lower court held that in April 1949 the marital relationship came to an end. To this 

technical objections were raised which the learned judge sustained, name that though 

a separation could be arranged in this way no actual divorce could take place unless 
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the requirements of the Nayar act were observed. There was no registered instrument, 

nor had any competent court dissolved the marriage.  

 

It was not disputed that in December 1951 the husband married (or went through a 

ceremony of marriage) with another lady. The learned judge had no hesitation in 

saying that the marriage under the statue law of the state, was void and the lady was a 

concubine or mistress of the husband. But why did the husband purport to marry her? 

Obviously because his first marriage had broken down. His first wife had deserted 

him, and he after a respectable period of time had accepted this as a fact, and taken 

another wife, as his ancestors would have done before the year of 1100 of Kollam 

Era, and had been doing back into eternity. Now the comedy begins. Whatever his 

wife might have been doing in her Tarawwad or outside it (the husband accuses her of 

immorality), whatever her mode of life from 1949 to 1965, (a sufficiently long period 

one might have thought), she woke up in the later year, found her husband could 

support her and began to dun him for maintenance. The learned judge in this case had 

amazingly ruled that she is entitled to it. Of course the husband can obtain judicial 

separation from her, or proceed under the Travancore Statue for divorce from her , but 

she , posing as an injured spouse can obtain a decree for maintenance by him, which 

will cripple him financially for life - for he may be quite unable to prove that she is 

unchaste, and probably at her present age the likelihood of unchastity (as well as of 

her re marriage) is over (on that subject there is also something to be said and the 

reader may be referred to 69 Bombay Law Reporter , Journal Section , PP 33 - 36) 

 

What the present writer complains of this; in no other part of the world would a 

wife in such circumstances be allowed maintenance. the learned judges idea, 

namely that, the marital relationship is still subsisting, the husband could at time have 

called for his rights, and that the wife could at any time have required her 

maintenance, is un realistic. The long and interesting arguments about the 

relationships of the sub sections of section 488 have little relevance against a 

background of complete disregard for the factual situation and public policy. We 

cannot go on being led by the nose by the simple words of a statue, no matter how 

many times the technical method of construction may have been insisted upon by 

judges. The husband and wife in this case evidently agreed to part. The agreement 

was forced out the husband by the wife's and her relations' intransigence, but he 

acquiesced. Now if anything is certain, is that when a couple have separated by 

agreement, the wife foregoing any right to maintenance,, that separation by mutual 

consent (section 488 (4) cannot be undone by unilateral action on the husband's part 

and similarly not by the wife either (see Derrette, Introduction to Modern Hindu Law 

313, 321; Ram Saran Das Vs Ram Piari. It was argued that the wife after having 

once agreed to live separately forfeited her claim for ever, and she cannot 

subsequently come forward and claim it on the ground that the husband 

contracted a second marriage or was keeping a mistress. With respect, this is 

absolutely correct, and the opposite position is nonsense, which like many of the 
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fancy provisions for women which have emerged in the recent years must sooner 

or later be brought within a framework in which a better sense of proportion is 

evident (Ref Note 2 at end of file) 

 

The cases on which the learned judge relies are, when examined closes, instances 

where the husband has married again or taken a mistress (as is far from uncommon, a 

by-product of the arranged marriage which respectability favours still), and has 

refused to maintain his real wife. It has been held that if the wife refuses to live with 

her husband in these circumstances she has a just ground for refusing to live with him, 

so that she is not debarred from her right to maintenance, by hi simply offering to 

maintain her on condition of her coming back to him. This is simple and reasonably 

straightforward, but in all these cases it was the action of husband that caused the wife 

to leave him. In Tejabai Vs Shankarrao Baswanappa the head note, which fairly 

describes what was decided, says " a wife living separate from her husband is entitled 

to her claim of maintenance under section 488 on the ground that the husband has 

contracted marriage with another wife: but this did not mean that the wife could go 

away, wait for the husband to marry again or take a mistress, and then claim 

maintenance on the ground irrespective of her own behaviour. Naturally the husband's 

sincerity in offering to take her back must be tested, and naturally the offer is 

frequently in sincere, as the husband has driver her out in order to marry again or take 

a mistress: but that was not the case in our Kerala dispute. There the wife and her 

relations had plotted to the disadvantage of the husband, and later on thought to take 

advantage of his un excepted prosperity-which most readers will agree, is a very 

different matter.  

 

We have come to the centre of the question. In Tejabai's case the Lordships of 

Bombay (Naik and Palekar JJ) come to the extremely un comfortable conclusion that 

the statue law allows the wife a special privilege when her husband remarries or takes 

a mistress. This cannot, with respect, be right. The cite cases to the contrary effect. 

Ishar V soma Devi (AIR 166 Bom 48) , Ramji Malvia V Smt. Munni Devi but they 

are not impressed with them. It is difficult to understand why they are not. the 

problem arises in this way: the wife leaves home in circumstances which remain 

unclear. She accuses her husband and his relations of brutality and all other possible 

faults. she sues for maintenance. He offers to take her back. She refuses on the 

grounds alleged. The court finds there is no substance in them. The husband is not 

entitled to maintain her and the magistrate rightly refuses to order him to do so. Then 

in desperation the husband takes another wife or mistress. At once, say the learned 

judges in Bombay and Kerala, the wife's situation improves. She or her relations are 

still morally at fault. Their accusations against the husband and his relations have 

come to nothing. She is surely in desertion. But the moment he marries again or takes 

a mistress she becomes entitled to maintenance and his chances of happiness are 

thwarted. And there is nothing in the law of India that can extricate him from this 

dilemma. Surely this position is the most utter nonsense that anyone can have devised 
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- but the blame is put upon the legislature as if the third sub section of section 488 as 

amended in 1949 was intended to have this effect.  

 

In shambu Reddy V Ghalamma a large number of earlier decisions were dissented 

from and it was held that not only that the husband's offer to take the wife back in 

such circumstances was tantamount to a refusal to maintain his wife, but also that the 

wife, as soon as the husband married again or took a mistress, was no longer obliged 

to prove that her husband had refused or neglected to maintain her. But it will be seen 

that in that case the wife claimed that the husband married again three years before 

the wife left him , and that she did leave him because she was fed up with the state of 

the household in which she was the superseded wife. The ancient Hindu lawyers were 

well aware of this situation and say that if the superseded wife insists upon going the 

husband must call the relations to witness that he is no longer responsible for her or 

can no longer be held liable for her safety and welfare. That is entirely reasonable. 

Modern Hindu Law departs from this in favour of a non - Indian (and as we have seen 

unique) position in which the discarded wife is given a privilege simply by being 

discarded irrespective of her own faults. It is remarkable that in Shambu Reddy's case 

as in our Kerala case, the court did not even attempt to sort out the rival claims of the 

wife and husband on the circumstances in which the wife left home and stayed away, 

but involved itself, in the provisions of sec 488, as if that were what really mattered 

and not the merits of the couple themselves.  

 

Something is said in Shambu Reddy's case which is revealing; "The Act IX of 1949 

was intended to remove the hardship suffered by the wife who refused to live with the 

husband on the ground that the husband has taken another wife or has kept a mistress. 

It was also intended to set at rest the controversy on the question whether the husband 

taking another wife or keeping a mistress is a just ground for the wife's refusal to live 

with him and whether such a ground would also constitute sufficient reason to grant 

separate maintenance to the wife". With respect this is perfectly correct. The intention 

of the legislature can hardly have been to supply the erring wife with a justification 

and right to maintenance which she could not have sustained prior to her husband's re-

marriage etc.  

 

Of course it is perfectly true, also, as noticed in the course of the judgement, of Mulla 

J. in Ram Kishore Vs Bimala Devi., that if the treatment that the husband meets out to 

the wife does not accord with the amount of decency and dignity which prevails in her 

class his conduct amounts to neglect and refusal to maintain her; but it is surely up to 

her to prove such facts either in her application to the magistrate under section 488 or 

in her answer to the petition for restitution of conjugal rights. If she fails to prove 

maltreatment, cruelty, neglect etc the inference is that she is in desertion and how this 

can be cured by her present husband marrying again the present writer finds 

impossible to understand.  
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Here it would indeed be argued that the wife's desertion comes to an end when the 

husband's terminates his readiness to receive her back into the home, when he gives 

her a just cause for absenting herself, when (in effect) he is constructively deserting 

her. See Lately on divorce p 203. There need be no doubt but that this consideration 

has weighed with the Indian judiciary in our cases. Inexperience, however, blinds one 

to the true basis of this doctrine. The husband would become the deserter if the wife 

had decided to end her own desertion and return to the wifely fidelity, to ask her 

husband to turn his mistress out, in order to resume her place in his household. But 

this is exactly what these women, (or rather their relations in their names) have not 

considered doing. they do not genuinely want to return to their husbands, and 

therefore the question of their desertion coming to an end and of their husbands now 

being in the wrong in refusing to receive them back cannot arise. This is the crux of 

the matter to which Indian cases, except honourable exceptions noted above, have not 

accorded adequate thought. 

 

The position is made much worse in the Kerala case where there is evidence on record 

that the parties supposed that an amicable divorce had taken place, where in fact there 

was a separation by mutual agreement. That agreement might not have been recorded 

in a deed. if fact it was the result of the wife's and the relation's coercion of the 

husband. But it was an agreement nonetheless, and it was on the strength of the 

agreement to live and let live that the husband had not taken the easy and 

comparatively cheap steps of obtaining a divorce under the statute law of the State.  

 

The present writer protests against the implications which can too readily be drawn 

from the amendment of the Cr. P. code in 1949, against the favouritism shown to 

women, and in particular against the Kerala and Bombay cases and against 

implications arising out the Mysore case. His protest is not based merely upon the 

mechanical and unrealistic handling of section 488 itself. upon the legalism and 

formalism which seems to have taken over in a realm where the merits of the 

matrimonial problem should be handled, if at all, with delicacy and tact; it is based on 

the public policy aspect, to which none of the learned judges seems to have turned his 

mind. This is an aspect of modern Indian Law. The law is a kind of magical 

performance, and the magicians are supposed to get on with their display. The 

realities of the situation take the second place, whereas in fact the fortunes of the 

married couple most often lie at the mercy of selfish, narrow-minded and 

sometimes corrupt relatives, who care much less for the young people than for 

their own petty schemes for aggrandisement, for money and prestige. Indian 

Law should not make young people pawns in their relatives' games: and Indian 

judges should not dispose off matrimonial cases with their perjured and abominably 

comical "evidence" on the mere footing of statutory construction and technical 

trivialities. Marriage, of all institutions of law, must bee treated seriously and 

objectively, and when the husband accuses the wife of adultery and 
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when she accuses him of beating her (usually "mercilessly") and 

attempting to poison her, the judge should be more astute to find out 

what really happened, and what evil part the relations played in all 

this, that simply to dish out a maintenance order against the husband 

for the wife's relations to gobble up.  
 

 

………………………. ]  

 

 

 

 

Notes by blogger:  

 

Note 1/ 

------------- 

- The above Code of Criminal procedure 1949 was substantially amended and 

replaced by the Code of Criminal Procedure 1973.  

- Sections 488 - 490 of the old Code of criminal procedure contained provisions on 

"Maintenance of wife and children" 

- Section 125 of the present Code of criminal procedure handles the same  

- Further amendments like Code of Criminal Procedure (Amendment) Act, 2001 W 

(Central Act 50 of 2001) are also noteworthy in this context 

 

 

Note 2 

-------------- 

Alas! the hopes of the original author were belied. Writing almost 40 years ago, he 

opined that the "...fancy provisions must be brought with a frame where better sense 

of proportion is evident ..." what happened was quite contrary. By 2010 when this 

blog was posted more anti male, anti family laws like section 498a of IPC, 

astronomical maintenance amounts, arrests of innocent parents and sisters (husband's 

sisters), draconian acts like the DV act and more and more "fancy" laws that were out 

of proportion had made family life living hell for 100s of 1000s of Indian men 


